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Over the course of the last 50 years a ‘quiet revolution’ fostered by federal mortgage lending regulations has
given rise to the creation of thousands of private community associations with the power to impose charges
on members. In some areas, these associations are the only effective local governments. This symposium
explored means of expanding the role of these associations in the provision of social services like elderly care
and cooperative day care, and in the organization of charter schools; their financial relationship with county
governments; and the possibility of extending the benefits of associational activity to already established
urban neighborhoods.
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MR. LIEBMANN:

The notion behind this program is that while a lot of attention has been devoted to residential community
associations as property managers, there are other opportunities for them in connection with such things as
the development of charter schools, the creation of preschool play groups, day care, the creation of old age
clubs, and institutions of this sort. 

There are also two other sets of developments that are worth considering. One of them relates to the efforts to
secure tax deductibility for community association dues. And in Maryland this has happened notably in Anne
Arundel County, and to some extent in Montgomery County, through the creation of special taxing districts,
and in Montgomery County through a credit against county taxes for road upkeep and other community
association expenses. That development will be explored by Linda Schuett, the County Attorney for Anne
Arundel County. 

Finally, there are interesting possibilities concerning the application of similar concepts to areas in large
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cities, and one pioneer in that development is Charlie Duff, who has been heavily involved with the Midtown
Community Association in Baltimore, which is really the first large city association of that type in a
residential neighborhood, or at least a partially residential neighborhood. 

PROFESSOR STABILE: There's a big slice of this history of community associations that is related to
Maryland.

The first and for me the most important one took place about two or three miles north of here, Roland Park.
Many of you may not know this, but Roland Park, which was started in 1891, probably has the best claim for
being the first community association in existence in the United States. It started out with a developer,
Edward Bouton, who wanted to build a really nice kind of upper class development north of what was then
downtown Baltimore.

But he was concerned when he built his development with how could he maintain standards in the
community. People bought a lovely home, how could they make sure that their neighbors wouldn't do
something to reduce the aesthetics of the neighborhood? 

So he looked around and he found, a place in New York called Gramercy Park, where there's a small park in
the middle of the street, a little square that had been organized using what are now called CC&Rs, conditions,
covenants, and restrictions, a set of rules written into deeds that stipulate how land can be used. 

Bouton thought this was a good idea, especially since there was no zoning at the time, and he said this is how
I'm going to maintain the integrity. I'm going to put a lot of restrictions on the deeds to the properties that I
sell, and therefore, I will make sure the integrity of the community is maintained. 

He did this; he sold his homes and things were going pretty well. Then about 1895 he said ‘there are all these
people in this area, but they need to get a more active role in things.’ So he formed a civic league. He invited
members of the community to join this league to have some control over what happened in their community. 

Then a few years later he realized that ‘I've created this community; there are all these little parks in the area;
I've taken care of the roads and everything else; but if I don't do something I'm going to be stuck here for the
rest of my career. I need to figure out a way to turn this over to the people who own the homes’. And so, he
formed a Roland Park Roads and Maintenance Company and transferred the stock to the civic league. 

And the civic league then said, ‘ if we're going to have to pay for all of this, every year we're going to figure
out how much we have to spend on maintenance, and then we're going to put an assessment on every owner
in terms of paying their fair share of maintaining the property’. 

So there we have the basic three elements of community associations in Roland Park: The conditions,
covenants, and restrictions, a homeowner's association, and assessment fees. That was a very important step. 

The second Maryland connection I'll mention has to do with the most important individual in the
development of community associations, a man named Byron Hanke. Byron Hanke was a chief land planner
for the Federal Housing Administration from 1945 to 1972. But in addition to being a land planner, he was
also a landscape architect. And when he started working for the FHA, he would get all of these land plans
that were these grid subdivisions, Levittown, the things we all saw in movies, when I was growing up
anyway. And he didn't like them very much. 

He said you need to have parks and winding roads and hills, and all sorts of things. He wasn't sure how to do
that. Then by kind of accident through friends of his in the Washington, D.C. area he wound up buying a
little summer cottage in an area in Calvert County called Scientist Cliffs, which was a community
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association. 

It's still a lovely area. If you ever have a chance to go down to visit Southern Maryland, a little side tour. It's
right off Route 4 just below Prince Frederick. Scientist Cliffs is a lovely area with a lot of ravines and gullys,
huge vistas of the Chesapeake Bay. 

Byron Hanke learned all about common property and community associations. He went back to the FHA and
said ‘this is a great idea. I think we ought to promote this idea.’ On his own he helped convince the FHA that
they needed to do more to promote community associations. And there were three parts to this. First the FHA
in the 1950s approved community associations qualifying for FHA mortgages. Then in 1966 they gave
Hanke a leave of absence to go to an organization called the Urban Land Institute where he wrote a 500?page
study of community associations called "The Homes Association Handbook" which was then distributed to
developers all across the country. 

It was a very powerful and influential book. Again, it's not like Harry Potter, it didn't make the best seller's
list or anything. But it was a very influential book among developers. In the process of writing my book I
talked to a number of developers who all said, yeah, that Hanke book; that was what turned things around for
us. 

And then he also got the FHA to produce a smaller manual that could go out to developers who could come
into an FHA office when they were planning a subdivision and you could hand them a little manual and say
here, why don't you try setting up a homeowner association. So community associations began growing. And
then by the early 1970s calls kept coming into the FHA, people complaining, ‘we don't know how to run
these things’. 

Byron then said, ‘ maybe we need to have an organization that helps people learn how to run community
associations.’ He got together, and this is the third Maryland connection, with Meg Russell, who at the time
worked for the Irvine Company. developers of homeowner associations in Southern California. Previous to
that Meg Russell had been the president of the St. Mary's Female Seminary, which is now St. Mary's College.
and she came from an old St. Mary's County family.

The two of them formed something called the Community Associations Institute in 1972 as a broad?based
national organization with membership of all the different segments of the community association industry:
developers, homeowners, managers, other providers of services. All of them are members of this
organization, and it's grown and has become a fairly influential organization. 

Now, in the course of writing my book, every other Saturday for about two years I went over and spent the
afternoon with Byron Hanke, and he would tell me everything he knew or could tell me within that afternoon
about community associations and their background.

One thing he told me many, many times in our conversations, to segue into our speaker, is that Wayne Hyatt
knew better than anyone else what community associations were all about. How did Wayne Hyatt get to
know all of that? His background is that he has a bachelor's degree and a J.D. degree in law from Vanderbilt
University. Among his many professional memberships, he's a member of the College of Community
Association Lawyers of the Georgia Bar. He's been a trustee and a president of the Community Associations
Institute, and he's the founder of the Community Associations Law Reporter. In addition he's written a
number of books and articles all on law and other aspects of community associations. 

What impressed Byron Hanke and what impresses me about Wayne is his sense of how you put the word
community into community associations. Oftentimes we read in the press about all these conflicts going on in
community associations. And the most important thing is to put a spirit of community in them. And in a lot of
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his writings Wayne has taken over the term social capital as a way to explain what community associations
need to do. 

Well, social capital sounds like an economics term that I ought to know something about. But actually it
developed in sociology and political science first. To give a brief description of it, let me go back to the
beginnings of economics, anyone who has taken an economics course knows that Adam Smith is kind of the
founder of economics. And if you remember anything more, Adam Smith had the idea that individual
self?interest leads to economic good, and he believed this based on the fact that self?interest was really
self?preservation. 

But there's another side to Adam Smith that often gets missed, and that is that he once said that no matter
how self?interested we are, something in us interests us in the well?being of others even if we get no benefit
from them. He referred to that as a moral sentiment. Adam Smith recognized that there tends to be this
conflict in human beings. Are we going to be self?interested and self preserving, or are we going to follow
moral sentiment? 

Adam Smith believed that this moral sentiment had to be nurtured by society, that self?interest was basic,
because it was really self?preservation, but moral sentiment, which we would now call social capital, has to
be nurtured. 

Wayne looks at how we find a balance between self?interest and moral sentiments, or how we nurture social
capital in community associations. 

MR. HYATT:Hearing you talk about Byron brings back many memories. It's hard to believe that he's been
gone as long as he has. It was long ago when we all started working in this area. Those of you who do not
have a copy of the Home Associations Handbook, it's out of print, but there are still some floating around. It's
quite a piece of work. And Byron and Professor Krasnowiecki from the University of Pennsylvania Law
School and a couple others who were co?authors truly did something that began the process. 

I got into this business because I came home from the service in 1972, my wife and I wanted to live in the
city of Atlanta. But we discovered that if I could afford it, it didn't pass code. Some of you may remember
those days. And I wound up buying a condominium unit. A condominium unit in 1972 was something that
was rather unusual. But it was great for us because we could afford it and it was a great lifestyle. 

I came home from work one day and discovered that somebody had circulated a flier saying we really need to
get organized and deal with the developer. There will be a meeting at Sarah Smith School at such and such a
time on such and such a day, and Wayne Hyatt will chair this meeting. I knew absolutely nothing about that.
One of the people that lived in the community worked at the same school where my mother ?in?law was head
mistress, they had said, oh, let Wayne do it. So I did. And I held a meeting. 

We did get organized, 162?unit condominium project. We dealt with the process of transition for seven
months, and then I became the first president of the association. I realized that in 1972/`73, at least in the
Atlanta area, there was no one representing associations, and Manda, my late wife, said ‘maybe there's a
practice here.’ I started representing associations at about the same time that two or three people here in the
Washington/Baltimore area started doing it, a couple in Southern California, a couple in Florida. 

But in the early `70s there weren't very many of us that were representing associations. By the late `70s I
said, ‘you know, I've seen enough mistakes I think I know what works.’ Beginning in the late `70s, early `80s
I started representing developers; though we still occasionally will represent an association or a club in
something that is very unusual, basically I represent the developers. And my goal is, at the outset, to strike a
balance and to make the community association work. And I think that best describes my perspective. 
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My perspective is one of a theoretical pragmatist. Because I know at the end of the day if I advise a client to
do X and X doesn't work, then I have hurt that client. Because they've got to be able to sell that product, and
know that in so doing they're going to leave a legacy of constructive governance in a community that works
rather than sell it and go on. 

I was on a panel one time and a lawyer from down in south Florida, from a very large firm in Miami, said “I
don't know why developers should worry about this; they're going to sell it out and be gone.” And we pulled
the microphones off of the stands and beat him to death because he obviously did not understand the concept
that a community association is like a shell for the turtle to the developer because you carry it around with
you. Your reputation continues. And so you have to be pragmatic, even as you try to be theoretical. 

Everything I'm going to suggest works. And I know it works because we've used it. We've been blessed in
that we've worked in 49 of the 50 states, in seven or eight foreign countries, and have done community
associations in some places that are really rather unusual; Montana, Bolivia, and believe it or not, England.
Because England doesn't have the same laws that we do that allow covenants that make people pay
assessments run with the land. So they've not done community associations the way we've done community
associations in the United States. 

Everything I'm going to talk about we've done somewhere. We have seen that it works. My goal for the day is
to stimulate the thinking process, to provoke some new ideas, and to propose some new approaches. I'm
going to proceed by first raising some essential questions and definitions. I'm going to focus on defining the
objective. And I'm going to make some suggestions for new approaches and new results. And lastly, I'm
going to challenge us all to think differently. Because in all aspects of our business life we have this tendency
to think the way we've done it in the past. And those of us who are lawyers in community associations and
those of you that are managers in community associations tend to hold to those practices that you've done in
the past because they're comfortable. They're the way you know that you can make it work because that's the
way you've made it work in the past. But sometimes all you're doing is replicating a mistake or replicating
less than the ideal that you can reach in doing. I was on a panel and I heard a land planner say about what he
did: “What we do has the power to affect our social fabric. Good design is the catalyst for positive change in
the way we lead our lives.” 

I thought to myself, creative governance, that which we do, can accelerate and can empower that positive
change. That's really what we're talking about. We're trying to move away from the rigid old approaches to
new approaches that truly can be a catalyst for positive change in the way we lead our lives. That's all about
community, as Don said. That's the key word. 

We really started thinking about that in 1991 when we started doing the project down in Orlando called
Celebration, Disney's new town, new community, which has gotten an awful lot of battering in the press,
most of it ill advised and inaccurate. Because that's really been a very successful project. It's been a very
successful project from a business point of view and it's been a very successful project from the quality of life
point of view. But you saw the consultants and you saw the team focusing on different ways of doing a
community so that there was really a focus on the community. 

We've talked community but we've never really walked community, , in most of the years of the development
of the master plan communities. When we say a common interest community, we mean just that, a
community in which there is a common interest, a sharing of tangibles and intangibles where you have
property that's privately owned and managed for the common use and enjoyment. 

When you talk about a community association you're talking about a generic thing. There are many different
types. But any community association is the operational entity for the common interest community. You've
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got three rationales, obviously, that you can use. Some of this goes back to 1950 and its projects. You want
something that will own and maintain property. That's the management side. You want something that will
preserve and enforce the development plan, and you're using it because of land planning needs. 

Every community association, every one, wherever it is, whatever type it is, has three distinct attributes. It's
got a mandatory membership. That's one of the interesting things about a community association, you are
creating something that everyone must be a member of because that's the way the deeds say it's structured.
You want to live here, fine, you buy the product; you buy the process. It's very important to remember that
when you're creating a community association you're creating both the product and that process. 

So you've got a mandatory membership. And then you have the power to levy, the power to tax, if you will,
because the assessment backed up by the association lien is only a half a step away from a tax. 

And lastly, you have the power to control. All of those attributes and all of those powers focus more on
control, on management. They're Darth, if you will. And I'll connect Darth and see if we can't find a Yoda in
a little bit. 

The third aspect is community. And that's where the real rub comes, because how do you define community?
And there is no consistent definition. There is no meaningful widespread commitment to what community
means. People use the term, people use the word, people mean different things from it, but we don't have a
consistent, unified, widely?accepted definition. 

We should be all able to agree, however, on what a community is not. And maybe that's the place to start. A
crowd is not a community. Just because we've got lots of people living in a place doesn't make it a
community. A community is not autocratic. A community is not corporate in mindset even if it's corporate in
structure. Think about the difference. A community is not corporate in mindset even if it is corporate in
structure. Communities are not highly or overly regimented, not successful communities, not communities in
which people want to live. And communities are not overly or highly regulated. Communities are not bland.
Communities are not compulsive, and communities, except in the movies, are not contrived. 

And lastly, communities are not places where ownership is more important than relationships. But those
characteristics that we say don't mark the community are exactly the attributes that mark most community
associations because that is what community governance, as it has been drafted over the last quarter century,
actually compels. 

There's a wonderful book entitled A Nation Under Lawyers [Farrar Straus and Harvard University Press] not
a nation under law, but A Nation Under Lawyers written by a professor at Harvard [Mary Ann Glendon].
And she's right on point, because in many ways that's exactly what we have pushed our community
governance into when we focus not on making them great places to live, but more importantly great places to
look at. 

So the question really remains, how do we turn a crowd into a community? How do we change a
development into a neighborhood? Let's see what transformations have been begun and how we can
accelerate them. And let me suggest some basic steps. Let me suggest some lessons learned. Number one, if
you're going to create a community, you have to destroy the command and control mentality and
methodology. You have to move away from governance structure on paper, and indeed, where the primary
focus is telling people what they can and cannot do, where we are more interested in prohibiting rather than
empowering. 

You have to move, number two, from an emphasis upon people and property management to building and
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sustaining community. Now, saying that can become very threatening to those who are in the business of
property management. But I'm not saying that we don't need the property management; we do. We have to
protect the asset. We have to enhance the value of the asset. We have to maintain the property. It's a mindset.
Now, does that mean that every property manager is going to be someone who will embrace the community?
I fear it does not. But does that mean that all property managers are excluded from this new approach?
Certainly not. It really depends on the person. 

Because if you're a good property manager, a really good property manager, you're probably a good people
person. And it's the focus on the people as something other than tenant/owner/delinquents that we have to
invigorate. 

Number three, we have to create systems, documents and design approaches that empower, not impose.
Number four, we have to say that governance is as concerned with relationships as ownerships. We have
structured governance that empowers the owner of the property to vote, to serve on a board, to serve on a
committee. And if you're not on the deed you're nowhere. And yet we have communities, particularly the
larger communities, where there are plenty of people for one reason or another that are not on the deed. You
might have a wife that's on the deed and the husband who is not; you might have a husband that's on the deed
and a wife that's not, for purely personal, business, liability, tax, inheritance, other reasons that have nothing
to do with the commitment to the community. 

And you might have people, God help us, that are renters. I love going into meetings of owners and saying
‘how many of you rented before you bought your first house?’ And obviously almost all of them do except
those that were born with a silver spoon stuck in their ear, we all rented before we bought. And I asked them
‘how many of you were really bad people until you bought your first house? How many of your children are
renters?’ Sometimes it's sort of iffy because, you know, it depends on where they are in the child spectrum.
That might be a dangerous one; we don't want that person in the community. 

But my point is that you can have a genuine deep abiding commitment to a community and be a renter. But
we exclude them. We don't look for ways of opening up the process. Did I say throw the process totally open
and knock the doors down? I did not. I said open up the process and find ways to involve them. Because if
we're going to have community, it's relationships. 

When I was a kid growing up in a small town outside of Atlanta, population of about 2,500 people, I had
multiple mothers. I had one, 93 years old and she stills lives there, and she's still my momma. But if I were
out on the street doing something wrong, there were a host of folks that looked at me as someone who was
within her zone of responsibility. And I knew that if she told me to knock it off, I probably best knock it off.
That's about relationships, not ownership. That's building community from the essential building blocks that
we all have available to us. 

And number five, we have to recognize that developers, in fact, all of us in the process, can do good and do
well at the same time. Too often we focus on doing well, getting stuff for us, and we fail to realize that
sometimes we can get more stuff when we do good stuff. 

And I'll talk about some communities that proved that. There's one in Orange County, California called
Ladera. And Ladera is a master plan community of considerable size, as most of them are in Orange County.
And they have embraced community building and soft infrastructure, and they have pretty well swallowed
hook, line and sinker this whole line that I'm talking to you about. And they can put on the wall their numbers
?? I've seen them at Urban Land Institute meetings ?? that demonstrate a 9 percent lift in their prices because
of the community building activities, and the cost of goods sold is essentially one really good staff person
and some paper. Because they have differentiated themselves from their competition, not only in making
their project look good, but in making it live well. And they are giving back to their community. 
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There are communities now in Florida, Arvida communities, Bonita Bay communities, just to take two
examples, that are giving back tens of thousands of dollars on an annual basis to their broader community
and raising the level of all, and thus enhancing the quality of their life. 

George was telling me about a building, a hotel across the way, that when it was Section 8 housing, the prices
were depressed. It's no longer Section 8 housing. It's now going to be dormitories for the music school. The
whole neighborhood changes. I know a neighborhood in Orlando where the master plan community, the
YMCA, or the Y, because it's now boys and girls, and the local school are in an alliance. They have lifted the
entire process. They're doing good and doing well. Does that make it better to live in this community? Of
course it does. 

There are communities where the planned community has adopted the local public school so they have their
own HOPE scholarship program, if you will, their own additional source of money because it's coming from
the private side into the public side. Does any schoolkid who goes to that school get a benefit, even if they
don't live in the community? Of course they do. But who gets the primary benefit? The people who live there
and send most of the kids to the school. Doing good and doing well at the same time.

To make this work you've got to look at governance and say governance is a strategic tool. Governance is a
major part of the process. And community governance is a system of thinking as well as a system of acting.
When a developer comes in to you and says give me a set of decs. I need a set of decs to create my
community, decs being CC&Rs, declaration of CC&Rs. We don't even call it that anymore. We call it a
charter. We've changed the whole vocabulary, because the current vocabulary is negative, it's regulatory, it's
off-putting, it's written for lawyers, not for people. 

And the important thing is that you have to look at governance as a system of thinking as well as a system of
acting. And it requires different approaches and different mindsets. We use, for example, or suggest that
clients use something that I call the community extension agent. I grew up in the rural south where we had
county extension agents. Some of you may remember the person who would come out and help you learn
how to do all kinds of things, whether it was canning, or anything. The county extension agent worked for the
county government, and would come out and facilitate activities through the county. To me that's a great tool.
You have a person who is committed to community building. And that person, the most successful ones that
we have seen have come out of the public sector, the 501?C3s, the non-profits. But they are people who are
committed to the vision of the community and to a vision of community. 

You have to understand that the components are interlocking. They're not a la carte. If you're going to do
community, you're going to do new governance; you can't build it on the basis of old governance. You've got
to change your mindset. 

And that really gets me back to my Star Wars example, you do have a need for command and control. But we
can make command and control more user-friendly. We can draft it differently and apply it differently. But
we still have the old way, and that's Darth. And I like to say that the new way is Yoda. 

The creation of community using these tools empowers Yoda. And I gave a talk on this subject in Prague, the
Czech Republic, a few weeks ago at a meeting. And one of the reviewers gave me a new term, because I
talked about the use of 501?C3s, how important they can be. And in his recapitulation he said that he had
been introduced to Yoda and Darth and 501-C3 , and I thought that was great. Because we're really saying we
want to have 501-C3 involved, and he brings an awful lot to the table. And I'll talk about how in just a
minute. 

But what works and how is it being done? You need a holistic approach in order to consider all aspects of the
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planning, governing, and living issues. Because it's got to reflect multiple disciplines and interests, including
the diverse homeowner interest. You've got to have a vision, a vision for community and a vision for this
community. I know you're all going to say vision statements are so yesterday and worrying about vision
doesn't make any sense. 

But the fact is that the inability to agree upon and to articulate a vision results in a reliance upon absolutes.
And when you rely upon absolutes, who have you empowered? You've empowered lawyers. Because when
you don't have something that you intuitively can go to, you go to codes and laws and covenants, and you go
to hyper-restrictiveness. And hyper-restrictiveness kills communities. So you need to be able to articulate a
vision. When you can agree upon and articulate that vision it makes you focus. It makes governance focus. It
sets and conditions expectations because you use that vision in the sales process. But it creates values,
tolerances and acceptances, because people know this is not a place that is the domain of the condo
commando. It's the domain of the community extension agent. 

Vision is what you turn to when any decision does not intuitively flow. It becomes your guiding principle.
Another on the list of things to do is to make governance documents user-friendly. There's another wonderful
book that's had a profound impact on community associations. It's called Privatopia [Yale University Press].
Privatopia came along probably ten years ago or so. It was written by a professor from the University of
Illinois in Chicago named Evan McKenzie. Evan is a recovering lawyer. He was a trial lawyer who
represented community associations in litigation in Southern California. So he's gone through the bad side of
the worst side. And he became a professor, political science professor and he wrote this book, Privatopia, and
it is a scathing denunciation of community associations. 

And one of the great pastimes of people in Washington, D.C. is when a new book comes out they
immediately go to the index to see if they're quoted or if they're cited or if they're referred to. And when
Privatopia came out we all went to the index to see whether we were in it, and then with trepidation you
flipped the pages back to see how you were treated. For a long time Evan didn't have any friends. But the
point is he makes some really telling points about the way the people who live in these things look at them
and how they react to it. He and I have become good friends and colleagues and work together a lot. I called
him up finally one day and said, you know, we ought to talk. And I flew up to Chicago and he came out to
O'Hare and we had a meeting at the O'Hare Hilton right there at the Airport, and had lunch and a nice visit,
and we really have become good friends over the years. And he brings an awful lot to the table. He brings a
side of the business that most of us don't want to talk about. 

And he says the vast majority of people believe that community association documents are written in such an
arcane, obtuse way that only lawyers could read them, and that that's purposely done. 

Now, I don't believe that lawyers are that conniving. But they are written in a way that most people can't read
them. We need to make them clear and readable. We need to make them usable. We need to make our
governance structure something that people can become involved in rather than something that people ignore.
And in doing that we need to soften the corporate edges. We need to restructure the governance mechanism.
We need to turn to judgment and not lists. We need to say it's okay, board of directors, to use your common
sense, to make decisions. You are empowered to make a decision, and if you make the wrong decision, that's
okay, so long as you do it in the right way. 

And that's really the law of every jurisdiction. It's called the business judgment rule, which sometimes has
been referred to as the honest mistake doctrine. If you make a mistake, but you do it in accordance with the
right rules, you're okay, because no one is perfect. We need to move to regulation and not prohibition. We
need to move to standards and not rules. 

There's another little article written by Professor Carol Rose at Yale Law School called "Crystals or Mud."
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And it really sums it up. Because so much of what we are dealing with is really more like mud. When we
prohibit and not regulate, we are saying ‘no, no, no’, rather than ‘let's find a way to say no when it's
appropriate and yes when it is appropriate.’ 

We need to empower to deal with needs and not be formalistic. We need to provide reviews and
accountability. We need to make it clear that there's no obligation on behalf of a board to file a suit. 

You in the east have been free from the pestilence of construction defect litigation that has infected the west.
You've had your share, but nothing compared to the invasion of locusts in Southern California that has now
spread into Nevada and Arizona where developers are being sued because they were told by their counsel
that if they didn't sue the board of directors, if they didn't sue the developers, they would be sued for breach
of their fiduciary duties because you have a duty to sue the developer because there is a construction problem
and we'll find out what it is on discovery. 

But there is no cognizable duty to sue. And the courts of appeals of various jurisdictions have made it clear,
these are judgment calls. But when we don't make it clear in our governance, when we don't make it clear in
the way we relate to people that they are empowered to make decisions, we're losing the battle. We need to
articulate the business judgment rule that I mentioned a moment ago and what it means, and we need to
implement some leveling mechanisms, statement of the bill of rights and expectations, similar treatment,
household competition. We use a bill of rights in our governing documents. It's very simple, very
straightforward. But it sets expectations. You want to give some assurances to the people in the community,
assurances as to voice, inclusiveness in governance, best efforts to communicate, and openness to listen. 

You know, most people are not worried about not having a vote. They're worried about not having a voice.
They want to be heard. They want to be heard in a meaningful, realistic way. Mr. Justice Douglas is supposed
to have said “I don't care who makes the decisions, so long as I can state the facts.” There's a lot of truth to
that. Give us the opportunity to be heard and we'll be okay. 

And then it's important to set out the expectations of the owners to be informed, to be civil, and to be
constructive. And if you have that, you have the basis for community. 

And then, as I quickly move through this, some structural changes. Interaction with other organizations,
501-C3s, 501-C4s, we really use 501-C4s as a community assembly with new tools and new approaches, a
funded community person, the community extension agent, involving the youth. I have some developers that
are afraid of this. But I have some developers who have become very, very happy with how the results have
paid off. We create a youth board, 13 to 19-year-olds, give them some money, give them power and say
you're responsible for activities that deal with the young people. It really takes a faith that you can trust that.
But what we have found is when you trust it, it pays off because it's the antithesis of bored youths, and bored
youths are the place where we have the problem. But if you create something that gets the bored into
different kinds of activities, it can make a big difference. 

Technology, volunteering, most Americans want to volunteer; they don't know how; they don't know where;
they don't know the way to do it. 

So if you have, as part of your community building, a volunteering process, alliances, alliances with
non-profits and alliances with profits, there are all kinds of ways, as I mentioned the one in Orlando, to build
relationships and then interactions with other non-profit organizations. And then certainly the use of 501-C3 ,
the tax-exempt, tax-deductible organization where you've got a service area that's the public at large. It's not
just for your community, but the community becomes the focal point. And we've seen this successfully done
in areas such as environmental activity, education, health, the arts, sports, recreation, great opportunities.
There's really an endless list in which you can build the relationships.
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And then strategic partnerships, we've seen these with schools, with wives, with age-restricted and youth,
with boys and girls clubs, with other non-governmental organizations, local government, religious
institutions, and adults. And in different parts of the country you have different needs and different
opportunities. One size doesn't fit all. One approach doesn't fit all. The important thing is there is a new
approach and we can build on that approach and use it to make it work. 

We pay for this in a variety of ways. We pay for it through assessments; we pay for it through association
contributions; we pay for it through grants and subsidies, and in appropriate cases, but not every case, we pay
for it through taking a transfer fee on the sale of each unit, a sale by the developer, a sale by the builder, and
every resale in perpetuity, going into the organization that is doing the things that raise the value of the home
so that you're taking back a small piece of the spread from what it would have been to what it is, because you
have converted a blight to a positive. That's one example. But in my example you've not had a blight. But
you've taken it from here to here because of the things you're doing. You take a little bit of that to help the
process move forward. That can also be done to fund affordable housing. 

Finally, if you're going to make this work, you've got to retreat from restrictiveness. You've got two major
conflicting principles, individualism and restrictiveness. It's all wrapped up in form documents and form
assumptions that we've got to enforce the rule every time or we'll set a bad precedence. Boy, is that one of the
things that goes back to the early `70s. This is one of the things that Byron, if he had it to do over again,
would do over again. Because it doesn't mean that if we say it's okay to have that pink flamingo, we can
never ever say to every other person you can't have it. You must have one because we said it's there. It's a
judgment issue; it's a fact issue; it's a circumstances issue. But we have a mindset among the lawyers and
managers that it's easier to say no all the time. You know why? Because then we don't have to think. We
don't have to use our judgment. And what we have to do is realize that Americans want to have it their way
now. 

But when you move into a common interest community some of your interests must give. The developers and
their lawyers, such as I, are a big part of this problem, because we've drafted documents that are overly
restrictive. My definition of restrictiveness is an attitude as well as written regulations. Evan calls it legalistic
managerialism. But it's basically an emphasis upon management, management people, management property.
There's no genuine sense of purpose. There's excessive detail and inadequate flexibility, and there is
non?discretionary enforcement. 

Why is restrictiveness an issue? Very simply, it negatively affects the market. It engenders apathy and worse.
Nobody wants to be involved in a community association when all it does is pinch its neighbors. Only the
condo commando gets excited about that. You come home from work. You're tired; you've been involved in
hostility all day long and you've had to put up with road rage. Do you want to come home and spend the rest
of the evening at a board meeting when all you're doing is telling somebody they can't do this and they can't
do that? No. 

But if you came home and what you were doing was genuine community building with exciting dynamic
activities, you'd be involved. It entails significant opportunity cost because we're spending our efforts and our
money and our energy in the wrong direction. But it produces real cost management, less litigation. Lawyers
are not cheap. 

And finally, restrictiveness, unenlightened restrictiveness disrupts community formation and chills that sense
of community. And as Don said, community, vibrant, genuine sustainable community is, after all, what we're
all about. 

In the land planning and architecture side of our business there's a guy named [James] Kunstler that's written
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a lot. And Kunstler has been very tough on Americans in their architecture and their design. And he has
talked about our development as reflecting The Geography of Nowhere. But one of the great writers, to me,
of the last century, or certainly the last half of the last century, one of the great American writers, was a guy
named Wallace Stegner, some spectacular work. And Stegner wrote about, in his words, "the geography of
hope." And I will put that against brother Kunstler, because I believe that when we focus on the new
opportunities we focus on what we can create with new approaches and new governance, with new design,
new development, and new relationships We can build something that gives us not the geography of
nowhere, but the geography of realized hope. 

MR. LIEBMANN: One of the things to which Wayne spoke was the relationship to local government. And
our next speaker, Linda Schuett, will talk about some rather unusual developments that have taken place in
Anne Arundel County involving the incorporation of parallel taxing districts with boundaries coextensive
with those of community associations and what has driven that movement. 

MS. SCHUETT: I'm here today to talk to you about how communities are created in Anne Arundel County.
Communities with a charter or with covenants that get created through the recordation in the land records are
one type of community. But what happens when those documents haven't been recorded in connection with
the creation of the community and therefore the people in the subdivision aren't bound by or aren't attuned to
the requirements or the aspirations of the community and they want something? They don't have that system
already in place. But they'd like to have a system in place for some particular reason. 

In Anne Arundel County we have what are called special community benefit districts, and being a good
government lawyer I always talk in acronyms. We call them SCBDs. And an SCBD is really a community
that starts with some people who have an idea about something that they think would be good for their
community. It can be any number of things. It can be private roads that were in the community that are now
deteriorating that need to be upgraded. 

In Anne Arundel County waterfront issues are huge, so they often think ‘ I'd like a new pier or I'd like a pier,
or I'd like a pavilion, or we really need some basketball courts for the kids in our community now, and how
do we go about getting the money to do that as a community as opposed to as individuals?’ 

SCBDs have been in Anne Arundel County since the `20s. The first one was created in a portion of Anne
Arundel County to maintain private roads. They have been through a significant amount of litigation, up to
the appellate courts on more than one occasion. And back in 1994, the last reported opinion by Judge
Eldridge, there were 42 special community benefit districts in Anne Arundel County. And today there are
over 60. More and more are constantly being created for new and different and ever more imaginative
reasons. 

The process starts with usually a handful of people, or maybe more, that have an idea about something that
they want. And the very first step in the creation of the process is absolutely the most difficult one, even
though it sounds simple when I describe it. You need to literally get a piece of paper. It's called a petition to
establish a special community benefit district. And on that petition you have to say what the reason is, what
your purpose is in creating this new community. 

And then you also need to identify specifically, either by metes and bounds or by reference to a tax account
number, specifically those properties that will be included within this new community. Then you must
identify how it is you plan to go ahead and tax the members of this new community if it's created. Then you
must put in your petition the name of the civic or community association that will be responsible for running
the SCBD. 

There are numerous purposes, I've already alluded to some, for getting these together. But many, many pages
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of our code are filled with these purposes for more than 60 communities that have been created. They are
often created to acquire community-owned property, to construct or maintain community-owned buildings
such as clubhouses and pavilions, to maintain private roads, signs, fences, lighting, drainage ditches, to have
a community that has special police protection, or to get together and gather together money to get rid of the
gypsy moths or insects, pest control purposes, to cut the grass in the community area, to remove the snow, to
take the trash out, to do landscaping, and, as I said, numerous water-related purposes such as
community-owned or operated piers, beaches, jetties, bulkheads, pilings, boat ramps, general shore erosion
prevention and control, and dredging. 

The purpose of the community and the purpose of the taxes that are about to be imposed on this community
have to be a public purpose. That doesn't mean that everybody in Anne Arundel County or elsewhere has the
right to come in and use the particular thing, but it does mean that, generally speaking, the people within the
community have the right to use it. And everybody within this community is automatically a member of the
community association that's going to run it. 

But defining the community itself seems to be getting more and more complicated. In the older SCBDs, the
more traditional ones, it really was pretty easy because there had been a subdivision. The homeowners
association hadn't been created when it was created, but you knew who the people in the community were.
You could tell when you drove in, and you could certainly look at a subdivision plat and say here is this
community. So in a community of that nature it's pretty easy to find out where all the properties are and write
them down in a petition. 

However, there are times when people want to create a community that really doesn't have any of the
traditional characteristics or aura of community. And I think the most blatant example of that is a recent one
in Anne Arundel County where people got together in order to dredge the mouth of the Little Magothy River.
And the community to be created were all of the owners on either side of the river going up the river from the
mouth of the Chesapeake on up. And they believed that dredging the mouth of the river and having this
community be taxed to pay for it would make the river a better place environmentally, and also allow boating
and other river activities to occur in a better way. 

That community had a lot of issues attached to it. There was lots of discord within this community from the
outset. For example, there were people on either side saying, ‘well, who decided who the people were that
were going to be in this community? I live way up the river and it's marshy and the water outside my house
isn't going to be any better whether or not you dredge the mouth of this river. I shouldn't be in it and I
shouldn't be paying the taxes to dredge the mouth of the river way down there.’ 

Other people said,’ hey, there are lots of people that come and use this river other than just us. Anybody can
come use it, for one thing. But there are lots of people who have access to this river, are recorded easements,
how come they're not paying. My cost is going to go up because you didn't include everybody within this
community that should have been included. ‘

And then we have the interesting issue of communities within the newly defined community because we have
numerous waterfront lots that are owned by a community association. And the question was if they were
going to pay one share of the total cost to dredge the mouth, is that fair, because the community association
had loads of people within it who could come and use the river by virtue of their membership in the
community association. 

So I think this is an example because no matter how you define this community, it is a community that is
contrived, in a sense, because it has nothing in common other than it sits on either side of a river. In Anne
Arundel County, this particular one created more discord amongst what was supposed to be a community
than any other one that we've ever had. 
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In order to create an SCBD not only do you need to have this petition, you need to have it defined in a precise
way. You need to have 51 percent of the people within the community, as you've defined it, say yes. That
means, necessarily, that 49 percent may say no. However, you don't even need to present the petition to
everybody in the community. So after you get 51 percent saying yes, you may just stop. That means the rest
of the people in the community don't even know you're about to form a special community, and therefore, tax
them, and they'll be members whether they like it or not. 

In addition to that 51 percent, though, you do need to take this petition to the county council and have it be
approved. That has often been a relatively easy thing to do. In connection with the community to dredge the
mouth of the river, immediately there were nasty e?mails being exchanged, political alliances to attempt to
defeat this new community, and it really was a very long and difficult battle. 

And at that county council hearing there was lots of testimony in opposition to the creation of this particular
SCBD. Now, there is sometimes opposition to the creation of any SCBD. But when an SCBD is formed to
maintain existing private roads or an existing clubhouse within a traditional kind of community, the
opposition who doesn't want to do that doesn't garner a lot of sympathy because someone needs to maintain
the roads, and someone needs to maintain the clubhouse. 

The opposition to the creation of the community takes on a little bit more strength when the community has
decided to create something new and expensive, for example, a waterfront pavilion or the building and
maintenance of a pier. That can be a very expensive proposition over time, and if 49 percent of the
community doesn't want to do it, their argument is ‘I don't need it; I don't want it, and most importantly,
perhaps, I can't afford it, and 51 percent of the people here are forcing me to pay for a dock or a pavilion that
I won't use and can't afford to build.’ 

But the opposition becomes even stronger and more sympathetic when the community doesn't feel like a
community, like the people on either side of the river. And there were numerous people who came in and
testified against the creation of that SCBD, and they said things like ‘I believe that dredging the mouth of the
river is really a governmental function. The state ought to be doing that; in fact, the state has done that. Or
the county ought to do it, because, in fact, the county has done it. Why are we doing it when the public can
come in and use the river, when everybody can use the river? It's not our river.’ 

Or we would hear ‘I don't have a pier and I don't have a boat, and really the 51 percent who have signed this
petition to create the community, they're really just the rich yuppies who have moved in with their big boats
and they can afford it and we can't.’ Or we heard ‘I'm 70 years old; I've lived along this river for as long as I
can remember; I can barely afford to pay the new?found property taxes on my waterfront property, I can
barely afford to keep my house up, let alone pay to dredge the mouth of this river that's not so close to me.’ 

So there was lots of opposition.In fact, the legislation was adopted anyway, and those people are all now
contributing through using the county's taxing power to gather together enough funds to dredge the mouth of
the river. 

In this community every property owner gets a vote. One vote usually per property, sometimes per tax
account. But if two people own the house, both people have to sign even though they get one vote. So renters
don't get to vote. But husband and wife who own together each must sign, even though they together only get
one vote. 

I think the most interesting aspect of these new communities within Anne Arundel County, at least now from
my perspective as county attorney, is the relationship between the use of the governmental taxing power and
the private community. Because the county's role in this is really not huge. We look over their petition. It
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comes through the law office to see whether they have reasonably identified those properties that will
reasonably benefit from the purpose. We make them do a budget, and they can only spend the money in
accordance with the budget, and the budget has to show that it's being spent for the purposes identified in the
petition. And if there's enough money involved, we might do an audit. But, generally speaking, that's it. 

So our taxing power is being used to collect taxes that are collected in the same fashion as property taxes and
could result in a house going to foreclosure or tax sale for not having been paid. That all being done, the
money is turned over to this private association that is run in accordance with its own bylaws and its own
charter. 

Lots of times the citizens within the community will call the county and say ‘those people in that association,
they just decided that they were going to build yet another new thing and I can't afford it and I want you to
step in there and stop this; this has gotten out of control.’ Or they'll say, ‘you know, they just hired this
person to do this work and I really think something odd is going on here. I think they were showing
favoritism in who they selected to do the work’. None of the county purchasing laws apply. In fact, none of
our laws apply to any of it. 

Our response to all of those kinds of questions is your community association is your community. You have
documents that relate to it, and you must find out what they are and what they say, if you can read them. And
your redress, if you have any at all, is through a private cause of action. So that's the creation of community
in Anne Arundel County. 

MR. LIEBMANN: One of the main concerns of any resident in a community is with the children of the
community, and that has manifested itself in two ways. Traditionally, and this has not been really possible in
this state, there's been a link between the formation of new communities and the formation of school districts.
In Maryland we've traditionally had only 24 school districts and that link doesn't exist. 

In some places like Arizona where charter schools can readily be formed, some developers have added to the
attractiveness of their developments by sponsoring the formation of a charter school. And that's an area that
may become of greater pertinence in future years. Adela Acosta, who is the principal of a school that is trying
to convert to a charter school, was supposed to be with us today but couldn't make it due to a stroke suffered
by one of her teachers. She would have addressed those questions. 

The second aspect of the role of community in relationship to its children relates to day care and preschool
children. And there is a model. We tend to think of day care as a very bureaucratic public sort of
instrumentality. But there is a model known as cooperative day care that accounted until recently for
something like 40 percent of day care in Britain and in the Netherlands where parent volunteers operating in
rotation provide most of the manpower to run day care centers aided by a salaried professional. 

And the cost of doing that is much less than that of public day care and the system has the advantage that it
keeps parents in touch with parents of their friends, keeps them in touch with their children, and it keeps
them in touch with their children's friends to a much greater degree than a more professionalized model of
day care. 

Leta Mach, our next speaker, has been engaged in endeavoring to promote the increased use of that model in
the United States and she will tell us about it. 

MS. MACH: I am personally very familiar with all kinds of cooperatives. I have lived in a housing co-op.
I've served on the board of food co-ops, and currently I am president of Parent Cooperative Preschools
International. I also live in Greenbelt, Maryland, which is one of the earliest planned communities in this
nation. So really your message resonates with me. 
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Cooperatives take pride in working with one another to provide services and facilities, and indeed, one of the
seven cooperative principles is cooperation among cooperatives. And what makes it possible for people to
join together in cooperative endeavors and provide these services are the principal tenets of cooperation.
These include democratic control, providing an economic benefit for your members, insisting on education,
training and information, because without the education and training you'll find that your cooperative
business is likely to dissolve within a generation or two because the new members will not understand what
the cooperative was all about. 

And then the values of self-help and self-responsibility are traditional within the cooperative business. And
we can't ignore the social aspects of the cooperative. 

So what are the essentials of a cooperative preschool? First of all, a well-formulated philosophy of education
with stated objectives and purposes. Typically the philosophy believes in learning through play. And this
philosophy of education will be one that the members, the parents have agreed upon. It’s not going to be one
that’s imposed from the outside.
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The major tenet of a parent cooperative is parent education. And that is because this will promote the
understanding by parents of child development and what early childhood education is all about. 

And this will lead finally to a group of dedicated enthusiastic parents who have been oriented into the
program and the equipment and the philosophy, and the whole classroom of the cooperative preschool. 

There are many examples of co-ops that have created other cooperatives and have created community
benefits. These range everywhere from a very informally organized group to formally incorporated
businesses. 

In the childhood education arena it's everything from very, very informal baby-sitting co?ops in which a
group of parents will get together to exchange baby-sitting based on credits earned for watching children, and
then on the other end would be your incorporated child care centers and preschools.

A good example would be the Amalgamated Nursery School in the Bronx. This is a nursery school that's
sponsored by the Amalgamated and Park Reservoir Housing Cooperative. It was established in 1933. And its
purpose was to serve the immediate community as well as the surrounding area, and this is what it continues
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to do to this day. It holds a charter from the New York State Department of Education and a license from the
New York City Department of Health. And it's accredited by NAEYC, the National Association for the
Education of Young Children. So it is a very well-respected preschool cooperative. 

I'd like to diverge just a bit and say that there are cooperatives that have also done things like sponsor credit
unions, which are financial cooperatives, or in the case of my credit union, the Greenbelt Federal Credit
Union, what we've done is extended membership by opening up our membership to anyone who would be a
member of the local food co-op. Previously the credit union limited its membership just to anyone who lived
or worked in the city of Greenbelt. 

And that brings me to another example, cooperative food buying clubs. That's another way that people can
get together and create community among themselves by joint purchasing of food. These are very, very
informal types of cooperatives. 

On the more formal food buying spectrum, you would see storefront food co-ops. So the list is endless. In
addition to preschool, you could have meal preparation co?ops, transportation, carpooling, adult day care.
And that brings me to services for seniors and others. Again, Housing Cooperatives in New York City
pioneered services for their Naturally Occurring Retirement Community, or we call that a NORC. And this
was to help their seniors age in place with dignity. So there are many benefits, and I'm a true believer, of
course, in cooperatives. As membership organizations they are responsive to their members' needs. 

Cooperative preschools offer quality child care at moderate prices. They offer an emphasis on parent
education. And they give the parents and the members an opportunity to assist in the operation of the
business and learn business skills, as well as a chance to help out in the classroom and observe and learn
about child development. 

It was many, many years ago, of course, in my own case, when my children went to the Greenbelt
Cooperative Nursery School where I suddenly found myself elected treasurer and had to learn double entry
bookkeeping. So there's opportunity to enhance your skills as an adult as well as learn what is typical child
behavior. When you are in the cooperative preschool helping the trained director and the trained teachers you
may learn that what you thought was very unusual that you should be worried about is typical. And there are
appropriate ways to handle those discipline problems that the staff can help you out with. 

There also are child care centers that realize that today's parents with two income-earners in the family often
can't get in the classroom to help out as much as in previous decades. And these child care centers do make
allowances for that, and they provide opportunities for other parents or other people to take over what we call
the co-oping duties for working in the classroom. But those parents who are giving up some of their co-oping
time are still involved in the preschool, in the cooperative in other ways. They may be involved by serving on
committees, or they may be involved by being in fund-raising activities, or they may be involved by dropping
in to the preschool to help out and to share some of their talents and their skills with the class at other times. 

So we have made allowances for changes in society, but still have built in the sense that all together we own
this business and it is our business, and by working together we make it better. 

So how do you go about setting up a preschool cooperative and what are some of the things to be aware of?
First of all, you need leadership. You need good planning and a sound foundation. And let me emphasize
again, leadership to get started and to determine the support for the project. What is the need and what is the
interest? And then you should be prepared for meetings, meetings, and more meetings, beginning with a very
informal meeting to discuss your common needs and to identify the specific services you're going to provide. 

Then you'll want to conduct surveys, do a financial analysis, develop a business plan, and then hold meetings
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and meetings and meetings to discuss these before going forward. 

You definitely need and want involvement and committee participation. You want a steering committee or an
interim board. Not only does this help get the project off the ground, but it really starts to build that group of
people, that involvement in that community. Naturally you have to draw up legal papers and incorporate,
typically, your bylaws and your articles of incorporation. 

Now, in an employer-sponsored child care center you can have parent-run, employer-sponsored child care
centers. In the employer?sponsored child care center or even in a child care preschool that might be
sponsored by a housing cooperative such as the Amalgamated example I gave you in the beginning, you
definitely want to have a separate incorporation to help address liability issues. 

So after you've drawn up the documents, then you want to call a meeting of your potential charter members
and adopt the bylaws, elect a board of directors, and during all this don't forget you're having a membership
drive. You need to call the first meeting of the board of directors, elect your officers. And in an
employer-sponsored child care center or in one that might be sponsored by a housing cooperative or
community association, it is typical to have representation on the board from that sponsoring group. 

Of course, you need a budget, you need to get a tax status, usually a 501-C3, and necessary licenses. These
vary from state to state. In some states you can go through the Department of Education, you can go through
the Department of Health. It really varies from state to state, so you really need to check that out. 

And of course you'll want to acquire facilities. In a sponsored child care center by an employer or by a
community association, a housing cooperative, it's often typical to have shared resources, donated space for
the classroom, donated space for the playground, and even donated or shared office equipment, a shared
library; those kinds of things can be helpful to the cooperative. 

But you definitely do want to still have a separate address and phone in order to avoid any confusion and
make sure people can contact the preschool cooperative. And again, a professional director is essential, and
the membership drive is important. You want to prioritize membership for the members of the sponsoring
organization, but open it up to others outside that sponsoring organization, and then begin operation. And it
will be very worthwhile for you and your family. 

MR. LIEBMANN: We've spoken about the young. We will now address the elderly. The elderly are
popularly thought of in public policy?making as dependents and recipients of societal benefits. But the fact of
the matter is that most elderly people are in good health most of the time and are in a position to render
services to each other and to the community. 

Marc Porter Magee of the Progressive Policy Institute in Washington has been actively involved in a number
of proposals for activities of this kind, and he will address us on the potential in building community of
services by and for the elderly.

MR. MAGEE: I'm going to speak a little bit about some of our most recent work on the potential of this
boom in free time among baby boomer retirees that will be taking place over the next decade. I want to talk a
little bit about the other trends taking place in community building and the way those might link up to use
some of what we've already heard about this potential to build community among community organizations. 

It seems to me when I was listening, reading the paper and listening to Mr. Hyatt speak, that there are three
major trends that have run parallel to this effort to build community among community organizations. The
first is this tremendous growth we've seen over the last decade in service programs. One of the things we've
worked on is building up senior service programs which have reached 500,000 participants per year serving
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in their communities in different capacities. And we see that growing even more as the baby boomer
generation moves through into later years. We see this tremendous explosion in free time.

We've also seen a tremendous growth in service programs on the youth front through programs like Service
Learning that connects what the students are doing in the classroom to service in non?profits in their towns
and cities. And actually, Maryland was a pioneer in this in the early `90s setting up a mandatory service
requirement for high school students, 75 hours a week, and that's spread to other districts in other states. 

And finally, we have this young adult movement through programs like Americorps where people after high
school or college serve for a year or two in exchange for education benefits. And that's grown to 75,000
members. And then most recently after 9/11 we've seen the growth of organizations like Citizen Corps
Councils which are now running 1,300 strong across the country reaching a majority of the American
population focused on issues like emergency preparedness. So that's one big trend in terms of service
programs. 

Another trend we've seen is the growth of network government solutions. We've heard a little bit about this in
terms of charter schools. Basically in network government, the government focuses less on providing goods
and services to citizens and more on empowering this network of non?government organizations who are
already tackling those public problems and scaling them up to the level to make a difference in their
communities. 

We saw a lot of focus on this in the 1990s. One was the 1996 Welfare Law, which focused less on the rules
and regulations of welfare that were traditionally sort of top?down from the federal government and more on
getting the states block grants to empower their own local organizations to make a difference. And we also
saw this with the growth of charter schools in 1990s, letting independent groups start their own public
schools to serve the need for their community. 

And then this third trend, as I spoke a little bit earlier, is this tremendous growth that's coming down the
pipeline in terms of baby boomers retiring. We think that this creates a tremendous opportunity to move
beyond the simple approach to retirement as a time simply of leisure to incorporate a mixture of service and
leisure and use that to help fulfill the connections within a community and also make a real difference in
some of the public problems that we're going to face. 

So in thinking about those three trends and about the role that community organizations might play, I think
that linking those trends to these community organizations might help provide a little bit of a push behind this
community movement. One of the things I was thinking about in reading the paper is this interesting idea of
youth boards. And one way that you might make these youth boards and sort of get them kick-started and off
with a bang is to connect them to this growing service learning movement. 

So in Maryland you might allow students to fill their time of community service, up to 75 hours, by serving
on one of these youth boards and serving in their communities. I think it would also be interesting to think of
this community extension agent as a person that is sort of a clearinghouse for the different service programs
that are already out there that people haven't quite connected to. We've had tremendous success in having
Senior Corps members and Americorps members serve in say Habitat for Humanity. And they're not out
there building. They get out there early to make sure the nails and the hammers and the wood is there so that
the volunteers who do come in can make sure that their time is well spent. For every one Americorps or
Senior Corps member serving in Habitat for Humanity we've found that that helps leverage 50 additional
community volunteers. So adding just one or two of these full-time service members to one of these
community associations can really make a big difference in helping facilitate volunteering across the
community. 
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We have a tremendous need for charter schools in America. But we have a limited amount of capacity to help
host these. And I think that one thing we should think about is the way that community associations might
serve as charter authorizers to actually help facilitate the start-up of a charter school, not by creating the
whole thing themselves, but by playing the role of bringing in innovative programs like KIP, schools that
have proven very successful in playing host to them, to help start up a satellite school in their community.

Those are just a few thoughts on the paper and I hope that will spur further discussions.

MR. LIEBMANN: One of the problems with community associations is that for the most part they only
exist when developers have created them. We've heard from Linda Schuett about a new mechanism for the
creation of community associations in established neighborhoods in Anne Arundel County. And Charlie Duff
will now address us on the analogous effort that's been made in places in Baltimore City to the same end.

MR. DUFF: I feel as if I should give my autobiography. Here we began with Don Stabile telling us about
Roland Park. I grew up in Roland Park. We just heard about cooperative nursery schools. I went to a
cooperative nursery school. In fact, I once heard my mother tell one of her friends that all of my many
problems were attributable to that cooperative nursery school. 

And now I return to this room which is the first place I ever fell literally on my fanny in front of girls in 8th
grade in dancing class. The most embarrassing single moment of my life. So whatever I may do here won't be
that bad. 

And continuing the memory lane theme, I now live about six blocks away from here, and the house that I live
in was built in the 1850s some time before people had invented most of the mechanical systems that we now
take for granted in houses. So when you walk into my house you'll see pipes running in places where you
don't normally see pipes running because pipes didn't exist when my house was built, and when they invented
central heat they had to figure out where to put then and there was no ready-made spot. 

And then again, if you're in my house and you have to go to the bathroom, you'll find that the bathroom, or
actually all of the bathrooms are in very unusual places. One of them takes up what used to be an entire
bedroom, because the house was built before there was indoor plumbing. And so they had to fit indoor
plumbing in somewhere. 

My house had to be retrofitted after it was built, and it had to be retrofitted after it was built so that people
could live a normal modern life in accordance with the evolving standards of normal modern life. 

And what is true of old houses is true of old communities. We've heard about how new communities, when
they're born, are equipped not just with streets and with buildings, but also with charters rather as if they had
been born with trust funds. These charters are like plumbing and heating in my old house. Things like
charters, and indeed, all of the things that we've been talking about have been invented since most of
America's old neighborhoods were built. 

They're good things, and neighborhoods ought to have them. But the old neighborhoods of America cannot
rely on their developers and their good lawyers, like Wayne Hyatt, to hop on time machines and go back to
the 1850s and equip these neighborhoods with charters as part of their precedent. 

So the question is what can we do, those of us who care about America's old neighborhoods, who live in
America's old neighborhoods, what can we do to retrofit our old neighborhoods so that they can have the
modern legal cultural community systems that our evolving notions of modern life require? We do it to
houses by putting in bathrooms. How do we do it to neighborhoods? 



Creating Community in Planned Communities

21 of 29

There are four of these basic retrofitting mechanisms going now that I'm aware of, and I have the good
fortune to be involved in two of them myself -- actually, I'm involved somewhat in three of them. The first, if
you think about what do community associations do, probably the first thing that comes to your mind is
architectural control. That's Darth Vader number one, architectural control. And you read the standard decs --
Wayne, wonderful word -- standard decs -- they'll tell you you can't have white wild flowers in your front
lawn, you can't keep pigs, all kinds of things you can't do in standard decs. 

And what are you going to do if you live in a world where homeowners expect to have architectural control
but old neighborhoods don't have it? The standard American answer to that question, the first of the four
retrofits, as I see it, is historic districts. All over America you'll see that old towns, old villages and old
neighborhoods have had themselves made historic districts, and each one of them has a board that tells you
what color you can and can't paint your front door. And these boards cloak themselves in the mantel of
history. In fact, I've never known anyone on any architectural review board in any historic district who knew
anything about historic paint colors. 

Historic district commissions are an attempt to retrofit old neighborhoods with the community systems of
architectural control that are part of the evolving notions of a good modern life. So that's the first of them.
And that applies mainly to residential districts. 

And the history of historic districts shows successes and failures. The successes much more visible than the
failures. And historic districts are sort of like medicine. They say that doctors are lucky; they can bury their
mistakes. Historic districts are lucky, because if you don't like them, you don't live there, and there are lots of
other places you can live. So people who live in historic districts tend to be happy with them. 

The second kind of retrofit has to do with retail districts. Old residential districts have to compete with
suburban subdivisions that have good decs. Old retail districts have to compete with malls, and malls have
certain advantages over old retail districts that even go beyond the basic advantage of convenient parking.
And the advantages that malls offer include two that can be corrected through retrofits. One is common area
maintenance and the other is common advertising and promotion. 

How often have you gone through a shopping mall and seen someone in a uniform pushing a broom down the
central aisle? Pretty often. How often have you seen that happen on a retail main street? Not very often. Go
down to the Inner Harbor in Baltimore, go to Harbor Place developed by the Rouse Company, and still
owned by the late great Rouse Company, and every couple of weeks you'll see somebody coming along with
a high pressure hose cleaning the bubble gum off the bricks outside the buildings of Harbor Place. When is
the last time you ever saw anybody do that on any city street, on any main street in an American town? Well,
you may have seen it, but if you've seen it, you've seen it on a retail street that had been retrofitted with some
kind of a special business taxing district that financed people to do that. 

Cities and towns tend not to do that. Business owners, property owners have to get together in these things
that are called business improvement districts. And there are several other forms, but the business
improvement district is the evolved form, and they are attempts to retrofit old business districts with many of
the advantages of the mall or of the evolving standards of modern life. 

The third of these things carries it a step further, and it gets back to a point that Don Stabile made when he
talked at the beginning of today about the formation of this Baltimore place called Roland Park. He said that
about four years into the life of Roland Park the Roland Park company turned over the maintenance of their
roads -- do you remember that -- turned over the maintenance of their roads to the residents. 

Now, why on earth would residents want to have to maintain the roads in their neighborhood? Why didn't
they just let the town do it or why didn't they let the county do it? And the answer is that in 1895, Roland
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Park was situated in a political community that didn't care about maintaining roads, didn't have a high
standard of road maintenance. It was a poor political community. It was run by people who thought the
Roland Parkers were fat cats and just spoiled brats who didn't want to spend their tax money doing it. And so
the Roland Parkers had to take the maintenance into their own hands and pay extra to do it. That political
community I should mention was Baltimore County back then, which was poor and was run by poor people
and didn't want to spend money on fat cats. 

And that brings me to the modern incarnation of this which you will see premiered in Baltimore City,
because Baltimore County is now rich and is hospitable to fat cats, and it's Baltimore City who is poor and
wants to skin them. So in Baltimore City the standard of maintenance of public areas is lower than the upper
middle class standard, because Baltimore City is poorer than an upper middle class community and is not run
by upper middle class people. 

So you will find that Baltimore City has led the nation in extending the concept of business improvement
districts to residential neighborhoods, or neighborhoods that are largely residential. Now, you'd think it might
be controversial within the neighborhood, remember what Linda Schuett said about those people in the Little
Magothy River, do you really want to be taxed so that your neighbor can run his boat past your house? 

In fact, these benefits districts in Baltimore City neighborhoods have not been very controversial within the
neighborhoods. There are three or four people in Charles Village who will argue with me until 6 o'clock
every morning for the next 12 years, and I hope you don't live next to them, but in general these things have
not been very controversial within the community of people who have to pay the freight. Where they have
been controversial is in the wider community. Because for some reason there are a lot of people in Baltimore
who are afraid that somehow it would be unfair if people spend their own money to get something in their
neighborhood but not in my neighborhood. I've never quite figured that one out. But there are certainly
people like that. 

And so Baltimore has now extended this concept of business improvement districts to two predominantly
residential districts, Charles Village and Midtown. And if you own property in one of those two districts, you
pay a little bit extra, an extra 6 percent on your 2 and a half percent property taxes, and somebody comes
along once a week and sweeps your street and they can walk you home from the symphony. And in my
neighborhood, at least, in Midtown, this has made a tremendous difference. 

It sounds like a small silly thing but I have a very good measure. Which is before there was a Midtown
benefits district, when I went out in the morning and walked the dog, I took two plastic bags, one for the dog,
the other for the trash on the sidewalk. They created the Midtown district, and I'm a one-bag man. You just
don't need to pick up trash on the sidewalk. 

This brings me to the fourth of these attempts to retrofit old neighborhoods with the benefits of new
subdivisions. And that is a curious thing. The thing that everybody takes for granted in a new neighborhood
is the developer. Every new neighborhood has a developer. That's what new neighborhoods are. Old
neighborhoods don't have developers, do they? Of course not. But they need them. 

New neighborhoods need developers to build new houses. Old neighborhoods need developers to rebuild old
houses or build new buildings on vacant lots. But old neighborhoods are not development projects. So old
neighborhoods need some way of retrofitting themselves with developers. It seems ridiculous. It's like God
inventing the devil. Why do you have to do this? But you do have to do this. Or else the vacant house next
door will never get fixed up and the vacant lot will always have crack vials on it. You really need to have
developers in your neighborhood. 

For 35 years there has been a national movement called community development corporations working under
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this promise that neighbors can build neighborhoods, that people in communities can become the developers
of their communities. It's never worked particularly well, and the reason it's never worked particularly well is
that community development corporations have never been enabled to raise money democratically from the
people who control them. 

We've been talking about benefits districts, picking up trash, sweeping streets. We've figured out ways to
raise money democratically, building and maintaining piers, dredging recreational rivers. We've figured out
ways to raise the money democratically so that the people who pay for it, control it, and the people who
control it, pay for it. And we can all pool our resources to help our communities. But nobody has ever really
figured out how to do that in the attempt to retrofit old neighborhoods with developers. And the result of that
failure has been that America's community development corporations, of which there are about 3,000, two of
them headed by me, America's community development corporations have been primarily financed by
foundations and by units of government. 

And if you follow the golden rule, those who have a golden rule, you realize that the community
development corporation has not yet succeeded in putting Americans into the position of developing their
own neighborhoods. Because if you use the golden rule where the money comes from foundations and
governments, who ultimately is deciding what goes on, the golden rule. 

So here are four things that Americans are doing, four things that we are doing right here in Baltimore to
retrofit Americans' old neighborhoods and to give them the benefits that we now expect with our evolving
standards in the neighborhoods that we want to live in. Three of these things actually exist and they are
functioning well, need only to be expanded. 

The fourth of them, the community development corporation, has not yet reached a perfected form. And I
would hold that up as a challenge. And if we can use the methods of democracy and taxation which are
behind this, to rebuild our communities in a physical sense, then we can use them to rebuild our communities
in a non-physical sense, and can equip them with the benefits of community associations that are not merely
the cop, but also the activities director, to equip our communities with schools for little kids and big kids with
after-school programs, in short, to equip our communities with whatever we think our communities ought to
have, just as my old house now has bathrooms and air conditioning. 

I'll close with a quote from a man who may not be often quoted in a symposium of the Calvert Institute. It
may not even be an accurate quote but I'll do the best I can. The man is John Kenneth Galbraith, and
Galbraith says quite wisely that we Americans drive the biggest cars over the bumpiest roads in the
developed world. What he means is that we have a political economy that is really good at allowing us to
have things that are ours, to use and maintain things are ours, but that we lag far behind in having things that
belong to all of us. 

Our system of having and cherishing and maintaining public goods lags far behind our system of having and
maintaining private goods. So the old communities of America need the ideas that we've been hearing about
today and need yours.

MR. LIEBMANN: Before we adjourn it might be well to ask Wayne Hyatt to respond to the things that have
been said by the other speakers and then to have any of you in the audience who have questions an
opportunity to pose them.

MR. HYATT: I'll be very brief in my response. I think you've heard some wonderful ideas that come along
to follow my suggestions, some concrete real world suggestions of how to put into practice some of the
theoretical discussions that I had. Anything from our remaining audience. 
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AUDIENCE MEMBER: I was wondering what opportunities there are in community building with
affordable housing in Section 8. You talked a little bit about Section 8 and I was curious what your thoughts
were?

MR. HYATT: Well, my experience is not with Section 8. I have seen in rare master plan community
situations where the master plan community developer does affordable housing. The interesting thing is that
increasingly to get permitted in lots and lots of parts of the country, mostly west of the Mississippi, you have
to have a substantial component of affordable housing in order to get your market housing done. Hawaii, for
example, is 60 percent affordable, 40 percent market. So you have to come up with concepts. And the tragedy
to me of most affordable housing programs is they're affordable on the way in. But then they're immediately
turned into market so somebody gets a great windfall but you no longer have any affordable housing. 

And I think that some of the tools we've been talking about today, some from the panel and some out of my
presentation, allow you to structure systems that put affordable housing in the marketplace as part of the
original development, and then through the use of C3s and C4s and community associations you maintain
them as affordable by doing a pool and repurchase and mandatory caps and recaptures of appreciation so that
you can allow the home buyer, that first?time home buyer that's going into the affordable to have a piece of
the American dream, which is really appreciation. But not have all of it. 

So that there are mechanisms to keep the housing in the pool of affordable housing. I think we're going to see
more and more of that because local governments are saying more and more you have to do it. It's another
part of the privatization of governmental responsibility, and we're not commenting on whether that's a good
or bad idea, it may very well be that the private sector can and will do it better than the public sector has.

MS. MACH: You might want to look into cooperative housing, particularly limited equity cooperative
housing. That will be where people get together to jointly create that housing and they put a limit on the
equity that they can get when they sell their share. They're just getting a share of that cooperation, not getting
a single family property. They have a share of something owned by the whole cooperative.

MR. HYATT: The experience of doing the non-cooperative approach is in large measure borrowing from
the experience of the limited equity co-op.

MR. DUFF: What you're talking about is a great part of the history of the community development
corporation movement. And all the techniques of building and financing affordable housing are generally
known. But the one thing that's missing is the financial and legal structures that really make communities or
make neighborhoods the owners. The system is not called capitalism by accident, and even if you wanted to
do a limited equity co?op, you need to own a couple of hundred thousand dollars just to get the thing started.
Those couple of hundred thousand dollars are very hard to come by and whoever puts up that money you're
beholden to.

MR. HYATT: But if it's done as part of the development of the overall planned community, then you're
spreading the cost over the developing cost of all of the market housing which can make that capital more
available.

MR. DUFF: You're the second person today who has made me wish I was in Hawaii. The first one was
talking about surfing.

MR. HYATT: The problem in Hawaii is when you take 60 percent of all new housing and say it has to be
affordable and only 40 percent of the market, then you bring all the folks from east and west that want to buy
the market housing, you're pricing out a huge sector of the mainland. We're somewhat egocentric when we
call the mainland the mainland, because to Alaska and Hawaii, you're not the lesser land. But you'll have not
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just the schoolteacher and policemen and firemen who are having a hard time finding housing, but you'll find
lawyers and doctors and Indian chiefs in Hawaii who are living at home because that 40 percent is in such
demand, prices are so high. So there is, as there always are, trade?offs that come along in the process.
Anything else?

MR. LIEBMANN: I would just remark in response to what Charlie Duff said about the fourth category of
the inner city community development corporation, that there is in several foreign countries, notably
Germany, Japan and Korea, a mechanism called land readjustment, which basically is community
development at a block level where the owners of the property in the block can organize themselves if they
obtain a certain majority and agree to a reconfiguration and sale of a block so that the dissenters are either
excluded or bought out at an appraised value. Owner-occupiers have the right to exclude themselves. Anyone
who is not an owner-occupier can be forcibly bought out at an appraised value and then the remaining owners
can develop. The mechanism is one which usually requires a developer to organize it. In other words, a
developer will see a promising block, go to the owners on the block to see if he can get 51 or 60 percent of
them to sign up, and then they will exclude the owner-occupiers who don't want to be in and proceed with the
development plan of the existing properties. The existing owners can be compensated either with improved
property or cash, as the case may be. 

This sounds very theoretical. But it accounts for something like 60 percent of the development in Japan and
Korea since the war and is particularly good in neighborhoods that are seriously dilapidated. It was used
originally to repair war damage. It is something that would be worth trying to adapt to American inner city
conditions. 

MR. DUFF: Let's try it. 

MR. HYATT: We have seen in Atlanta over the last half a decade or thereabouts a tremendous return of the
developer to the city and our last census, interestingly, showed what is traditionally called white flight but in
reverse, because we had a net in?migration back into the city of Atlanta. And in large measure it was because
the developers had come back and were building new housing, renovating housing and building on those
vacant lots. I live in Midtown Atlanta and you live in Midtown Baltimore and I find it to be a vibrant,
exciting, wonderful way of living. But not that long ago we wouldn't have said that. 

MR. DUFF: Not that long ago I was a two-bag dog owner.

MR. HYATT: We're delighted to hear that you are now back to being a one?bag dog owner.

-------------------------------------- 

Calvert Notes:
Upgrade of Website

Through the generosity of an anonymous donor, the Calvert website (www.calvertinstitute.org) has been
comprehensively revised and upgraded. It includes all Calvert publications since 1996 in downloadable form,
together with an updated version of Calvert’s Directory of Experts.

Teacher Shortages

The State Department of Education issued its annual report required by state law on teacher shortages. See
www.marylandpublicschools.org As usual, the state’s public schools are projected for 2004-05 to recruit only
a fraction of the number of computer science, physical science and mathematics teachers the state requires,
with other notable shortfalls in teachers of the blind and the severely physically disabled. 
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This year’s numbers are as follows.

Needed Projected
Physics, Chemistry, Physical Science 238 100 
Mathematics 624 407

Computer Science 44 27
Teachers of Blind 20 3
Teachers of Severely Physically Disabled 
40 7

As before, only two or three subdivisions, most notably Anne Arundel, Prince George’s and Talbot Counties,
have teachers’ contracts allowing extra pay for scarce disciplines.

Alternative Certification of Teachers

This year’s annual report on teachers recruitment omits the previously provided data showing the percentage
of new recruits who have been allowed to bypass the protective tariff imposed by the education schools. The
State Board of Teacher Certification, dominated by them, requires 21 to 27 hours of education courses for
teacher certification. MSDE approved alternative certification programs for liberal arts graduates in past
years provided barely 1% of new recruits, as against 25% in New Jersey,. In the tenth year of her tenure,
Supt. Grasmick’s desultory administration of these programs continues, even in the face of acute shortages of
math, science, and special education teachers. An annual compilation,. Requirements for Certification of
Teachers, Principals and Superintendents, issued by the University of Chicago Press, shows how Maryland
lags other states. Maryland resolutions also prevent qualified teachers from becoming principals by requiring
nearly two years of education courses. See Frederick Hess, A Matter of Principals, www.abell.org. 

Similarly, section 4-201(c) of the Education article requires nearly three years of education courses for
superintendents.

School Choice

Although the Lieutenant Governor at the organization meeting of the new commission suggested that the
state was not ready for school vouchers, the commission is charged with review of choice options. One such
option is the adoption of a system like the McKay Scholarships in Florida providing grants to special
education students usable at any schools. Whatever the readiness of the state at large for such approaches, the
parents of Baltimore City special education students are ready for them. A new recent study of Special
Education in Baltimore City by Kalman Hettleman published by the Abell Foundation documents the
continuing disaster wrought by administrative and judicial mismanagement. Hettleman, The Road to
Nowhere: The Illusion and Broken Promises of Special Education available at www.abell.org
A recent report on the Florida program appears at www.opportunityschools.org/Info/Mc Kay/

Publicity for Teachers’ Contracts
The Institute plans to post all 24 of Maryland’s county teachers’ union contracts on its website
(www.calvertinstitute.org) to facilitate public and press scrutiny. These should be on the website by
February.

The Steele Commission
The Governor has appointed the long-awaited Steele Commission on Education Reform. The Commission is
refreshingly free of the usual suspects from union and education schools, and has four strong subcommittee
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chairmen, including Chester Finn of the Thomas Fordham Foundation and former Secretary of Labor Bill
Brock.

Private Scholarships
Readers desiring to contribute to the program of private school scholarships for Baltimore City students
created with the assistance of the Calvert Institute’s first Executive Director, Douglas P. Munro, should
address contributions to: 

Children’s Scholarship Fund
2315 St. Paul Street
Baltimore, Md. 21218

Two foundations have agreed to match private contributions.

Washington Post comments on teacher certification
An excellent article on teacher certification issues, referring to Abell Foundation and Calvert Institute
publications as well as to Thomas Neumark and other Marylanders appeared in the Washington Post on
October 21, R. Dana, “Alternative Certification Program Draws Scrutiny”,page GZ03. The article produced
immediate results, see J. Daemmrich, “Teacher-requirement study ordered”, Baltimore Sun, October
27,2004, reporting long-delayed action by Superintendent Nancy Grasmick.

Malpractice Reform
The Governor and legislative leaders are reported close to an agreement on limited medical malpractice
reforms. A rate stabilization fund, supported by a new tax or taxes on HMOs or insurers, and thus on insured
patients is reportedly under consideration, an occasion for locking up the family silver.

It is as certain as such things can be that these proposals will prove to be only a temporary band-aid. The
central problems are unaddressed. Juries are invited to award damages for future medical care on the basis of
worst-case scenarios, not actual costs incurred. Defendants should instead be permitted to‘bond off’ future
costs by providing an insurance policy or other guarantee. Duplicative recoveries allowed by the ‘collateral
source’ rule should be curtailed as they have been in other states.

Even then, there remains a fundamental problem, Doctors, particularly hospital-based doctors, must make life
and death decisions under great pressure of time. Awards against them have no immediate impact on jurors,
as do awards in auto accident cases, which tend to be more moderate. In emergency situations, hospital-based
doctors do not get to choose, or even to know, their patients. The long statute of limitation in obstetrical cases
casts upon doctors the burden of proving what medical standards were 20 years ago.
All these considerations call for more elevated standards of care. Under the state’s laws protecting ‘good
Samaritans’ and civic volunteers, a ‘gross negligence’ standard enforced by juries, applies in suits against
such persons. Actions for fraud, and some other actions, are required to be proved by ‘clear and convincing’
evidence, enforced by judges, because of their devastating effect on professional reputations. At least as to
cases delayed for more than three years from date of injury or involving doctors with no continuous
relationships with the patient, one or both of these elevated standards should be applied.

The trial bar claims that most serious medical injuries are due to a limited number of rogue physicians, and
that stringent medical discipline, rather than caps on awards, is the appropriate remedy. The facts are
otherwise: almost all doctors in high-risk specialties must endure lawsuits. But the trial lawyers’ bluff should
be called: if most medical injuries re caused by especially bad doctors, the trial lawyers should be able to
prove it – by clear and convincing evidence.

Interstate Welfare Reform ‘Report Cards’
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Interstate comparisons of tax burdens or business climate are notoriously controversial. A more thoughtful
than usual comparison of state efforts at welfare reform has recently been issued by Jennifer Ziegler of the
Cato Institute, Implementing Welfare Reform: A State Report Card, Policy Analysis No. 529 October 19,
2004 (91pp.).
Ms. Ziegler rates states separately for structural reforms (long-term rules changes, some of them recently
adopted) and quantitative measures (chiefly caseload reductions, employment rate changes, and poverty rate
changes.

With respect to structural reforms, Maryland is one of 21 states applying sanctions to families that have
additional children while on welfare. The sanction is the most modest sanction, payment to a third party
payee rather than denial or reduction of increments. With respect to teenage mothers, the report places states
in three categories: those denying aid to mothers living independently from an adult except in case of abuse;
those allowing independent living in an “approved arrangement” and those with broad and therefore
meaningless exemptions. Maryland falls in the second category.

With respect to work requirements, Maryland is reproached for allowing work requirements to be satisfied by
activities such as job readiness, job skills, ESL, and vocational training, which some states refuse to
recognize as a substitute for work. Maryland also counts post-secondary education as a work substitute, but
unlike some states requires it to be combined with some work.
Maryland is found to have strong diversion programs preventing potential welfare recipients from entering
the system, either by awarding a single lump sum to clear debts, or to buy work clothing or autos, or by
mandating job searches or referrals to private agencies. Maryland is one of six states using all three of these
approaches.
Maryland has the federally mandated five year time limit for welfare; about a third of the states have shorter
limits.

Sanctions for violations of welfare standards are full sanctions rather than gradual or partial ones, aligning
Maryland with about a third of the states.

As for quantitative measures, the case load reduction in Maryland form 1996 to 2003 was 68.0% in Maryland
as against 59.5% nationally, ranking Maryland 9th among the states. Maryland showed only a minor
reduction in its child poverty rate, but this was ascribable to the fact that it was already the lowest in the
country, 7.6% as against a national average of 16.3%.

Teenage birthrates in Maryland declined from 45.7 in 1996 to 37.5 in 2001, but since total birthrates also
declined, teenage births as a percent of all births declined from 10.1% in 1996 to 9.2% in 2003.

The most alarming finding is that only 9.25% of Maryland welfare recipients are actually working, the lowest
percentage in the nation. This is partially ascribable to Maryland’s diversion measures keeping people off the
rolls and its better-than-average reduction in caseload.

Because of credits Maryland receives for caseload reduction, it complies with the federal law requiring 50%
work participation. The main deficiency in Maryland welfare reform revealed by the study is Maryland’s
indulgence to education as a substitute for work; largely for this reason it receives an overall grade of 58 or C
but nonetheless ranks 12th among the states in its implementation of welfare reform, the flagship states being
Idaho, Ohio, Wyoming, and Wisconsin.

Tax Comparisons

Another familiar form of interstate comparison is that on tax rates. Because of differing corporate, sales, and
income tax bases, these are treacherous, but comparisons of excise taxes are of indisputable accuracy. The
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Tax Foundation’s 2004 compilation as of December 31,2003 suggests that the ‘soaking wet’ Free State of
Albert Ritchie and H.L. Mencken, the only state that consistently refused to supplement the federal Volstead
Act prohibition with an act of its own, still lives: Unfortunately, one suspects that this is not due to a
libertarian spirit but to the fact that the industry in question is thought of as a Democratic industry in its
campaign contributions..

Taxes per gallon in dollars Spirits Wine Beer
Del. 5.46 .97 .16
Pa. (monopoly on spirits/wine)NA NA .08
D.C. 1.50 .30 .09
W.Va (monopoly on spirits) NA 1.00 .18
Va. (monopoly on spirits)
1.51 .26
MD 1.50 .40 .09

The tobacco industry, a 
Republican industry, is not so generously treated: 
Taxes per pack
Del. .24
Pa. 1.00
D.C. 1.00
W.Va. .55
Va. .025
MD 1.00 

A Regulatory Gap

The recent District of Columbia school system scandal 
inspires reflection on a cavernous gap in activity of Maryland’s otherwise active state regulators. While
charitable organizations are required to make filings, with the Secretary of State and IRS and corporations are
required to file federal and state tax returns, and private sector labor unions are required to make elaborate
financial disclosures under the Landrum-Griffin Act, Maryland’s powerful public employee and teachers’
unions are exempt from all these requirements.

The American

Legislative Exchange Council has recently circulated a Financial Disclosure Act to plug this gap. Will our
ever-vigilant Attorney General see that it is sponsored and supported in the legislature?

Some Worthwhile Books

Donald Devine, former Director of the federal Office of Personnel Management, and a member of the Calvert
Advisory Board, has recently published In Defense of the West (University Press of America), a brisk and
not partisan review of political theory intended as a college text but also with an appeal to general readers.
Two other recent books worth attention are David Sandler and Ross Schoenbrod, Democracy by Decree
(Yale University Press), the last word on the abusive use of judicial consent decrees, a major problem in this
state; and Dennis Mueller’s Constitutional Democracy (Oxford University Press), the most accessible book
produced by the exponents of ‘public choice’ theory, which attempts to apply economic insights to politics.

http://www.calvertinstitute.org/main/pub_detail.php?pub_id=145


